RDY S SUILOJA CH
| BLA 94-713 Deci ded April 14, 1997

Appeal froma decision of the Idaho Sate Gfice, Bureau of Land
Managenent decl ari ng an unpat ented mni ng cl ai mabandoned and voi d.
| MC 59180.

Rever sed.

1 Estoppel --Mning dains: Rental or dai mMi nt enance
Fees: Generally--Mning Qains: Rental or Aam
Mai nt enance Fees: Small Mner Exenption

The Board will apply the doctrine of estoppel to a
situation where, in aformletter listing 12 itens

of infornati on necessary to perfect the filing of a
certification of exenption frommning clai mrental
fees under the Departnent of the Interior and Rel ated
Agencies Appropriations Act for Hscal 1993, BLM
inforns the claimant that only one such itemneed be
filed, but subsequently voids the cla mbecause of a
failure to file other information, which was al so
listed on the formletter. The failure of BLMin

its formletter to disclose all defects in the filing
constitutes a crucial msstatenent in an official

deci si on upon which the clainant relied to his
detrinent.

APPEARANCES Rudy S Sutlovich, Brier, Véshington, pro se.
(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S

Rudy S Sutlovich has appeal ed a determnation of the Idaho Sate
Gfice, Bureau of Land Managenent (BLM), dated July 1, 1994, decl aring
the Fnal End placer mning claim(lM 59180), |ocated on January 1, 1981,
abandoned and voi d by operation of lawfor failure to either pay annual
rental fees of $100 per claimor file a small mner exenption for the 1993
assessnent year by August 31, 1993, as required by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for Hscal 1993 (Act),
Pub. L. Nbo. 102-381, 106 Sat. 1374 (1992). The Act provided that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and
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the filing requirenents contai ned in section 314(a) and (c)

of the Federal Land Policy and Managenent Act of 1976 (FLPVA

(43 USC 1744 (a) and (c) [(1994)]), each clai nant shall,
except as provided otherw se by this Act, pay a claimrental

fee of $100 to the Secretary of the Interior or his designee on
or before August 31, 1993, in order for the clainmant to hol d such
unpatented mning claim mll or tunnel site for the assessnent
year ending at noon on Septenber 1, 1993 * * *,

106 Sat. 1378.
| npl enenting Departnental regul ations provided as fol |l ows:

Mning claimor site located on or before tober 5, 1992
A nonrefundabl e rental fee of $100.00 for each mning claim mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 CF.R § 3833.1-5(b) (1993).

The only exenption provided fromthe rental requirenent was the
so-called "snal | mner exenption,” available to clainants hol ding 10 or
fewer clains on Federal |ands who neet all the conditions set forth in
43 CF.R § 3833.1-6(a) (1993). Véshburn Mning ., 133 I BLA 294, 296
(1995). The applicant for a snall mner exenption was required to file
a separate request for such exenption, by August 31, 1993, for each of
the assessnent years for which he was seeking an exenption. 43 CF.R
§ 3833.1-7(d) (1993); John C Schandel nei er, 138 IBLA 36, 38 (1997), and
cases cited therein.

h August 12, 1993, Sutlovich filed wth the Sate fice a snal |
mner exenption certificate for the assessnent year begi nning at noon
Septentber 1, 1993, and ending at noon Septenber 1, 1994 (1994
assessnent year). At that tine, Sutlovich did not file a separate snal |
mner exenption certificate for the assessnent year begi nning at noon
Septenter 1, 1992, and ending at noon Septenber 1, 1993 (1993 assessnent
year).

h August 17, 1993, the Sate Gfice sent Sutlovich a formletter,
the first sentence of which stated: "In review ng your certification
of exenption recei ved on August 12, 1993, the followng infornmation IS
NEECED to conpl ete your filing." The formletter then enunerated 12 itens.
Bef ore each itemappeared a bl ank space, in which the Sate Gfice could
place an "X " if it needed that infornation. The Sate (five checked
only one itemon the notice sent to Sutlovich, No. 4. That itemstated:
"I DENN FY THE APPROVED Notice or Flan of (perations (approval nust be dated
on or before August 31, 1993) by its assigned serial nuniber issued by the
Forest Service Ranger Dstrict or BLMOstrict Gfice.” No check nark
appeared on the formfor itemNo. 1. "A separate certification MIST BE
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F LED FOR EACH ASSESSMENT YEAR " Areturn receipt in the file shows that
Sutlovich received the Sate fice's August 17 letter on August 21, 1993.

n appeal, Sutlovich states:

Wihat | failed to do was file another copy of the
[certification of exenption frompaynent of rental fee] formlast
year. * * * | had no intention of abandoning ny mning claim
There was sone confusion in your requiring ne to submt two
copies of the sane formin 1993. This is the reason | only
submtted one.

[1] The facts in this case warrant the application of the doctrine
of estoppel. The Board has stated on a nuniber of occasions that it wll
look to the el enents of estoppel set forth in Lhited Sates v. Georgi a-
Pacific ., 421 F.2d 92 (9th dr. 1970), as the initial test in
determni ng estoppel questions presented to the Board. Carl Dressel haus,
128 1 BLA 26 (1993); Leitnotif Mning ., 124 |BLA 344, 346 (1992). See
also Lhited Sates v. Wite, 118 IBLA 266, 303 (1991).

Those el enents are: (1) the party to be estopped nust know the facts;
(2) that party nust intend that its conduct be acted upon or nust act so
that the party asserting estoppel has a right to believe it is so intended;
(3) the party asserting the estoppel nust be ignorant of the facts; and
(4) the party asserting estoppel nust rely on the forner's conduct to its
inury. Parnmgan ., 91 IBLA 113, 117 (1986), aff'd, Bolt v. lhited
Sates, 994 F.2d 603 (9th dr. 1991).

V¢ have al so adopted the rul e of nunerous courts that estoppel is
an extraordinary renedy, especially as it relates to the public |ands,
(Harold E Wods, 61 I BLA 359, 361 (1982)), and that estoppel agai nst
the Governnent in natters concerning the public | ands nust be based on
affirmati ve msconduct, such as msrepresentation or conceal nent of
nmaterial facts. ULhited Sates v. Ruby ., 588 F.2d 697, 703 (9th dr.
1978); D _F._ lson, 63 I BLA 221, 224 (1982); Arpee Jones, 61 | BLA 149,
151 (1982). However, this Board has held that oral statenents by BLMare
insufficient to support a claimof estoppel, and that erroneous advi ce upon
which reliance is predicated nust be in the formof a crucial msstatenent
inanofficial decision. Murtin Faley, 116 | BLA 398, 402 (1990), and cases
cited therein. FHnaly, we have noted that while estoppel nmay |ie where
reliance on Gvernnental statenents deprived an individual of a right which
he coul d have acquired, estoppel does not Iie where the effect of such
action would be to grant an individual a right not authorized by law See
Edward L. Hlis, 42 IBLA 66, 71 (1979).

Leitnotif Mning ., supra, is acase simlar in crucial respects
to the case before us. It Involved a decision by the Nevada Sate Gfi ce,
BLM rejecting for recordation notices of the |location of mning clains
because they were not filed in the proper BLMoffice as required by
section 314(b) of FLPMA and 43 CF. R 8§ 3833.1-2(a). Leitnotif |ocated the
clai ns on Decenber 3, 1990, and, on January 24, 1991, in accordance wth
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oral instructions fromBLM filed the notices of |location wth the Nevada
Sate Gfice. Inaletter to Leitnotif dated January 28, 1991, the Nevada
Sate Gfice explained that it was returning the certificates wthout

taki ng any action on t hembecause they had been acconpani ed by a post-dated
check to cover the recordation fees, and that Leitnotif still had "until
March 4 to resubmt [its] certificates along wth a properly dated check in
order for themto be tinely filed."

The Board ruled in Leitnotif Mning ., supra, that BLMknew t he true
facts, i.e., that the Arizona Sate Gfice vas the proper office for
recordation of the clains, but that it failed to so informLeitnotif.
Leitnotif refiled its notices wth the Nevada Sate Gfice wth the proper
paynent. Nne nonths later, the Nevada Sate Gfice issued the decision
rejecting the notices of location for recordation. The Board found that
Leitnotif was ignorant of the true facts, since the regul ations governi ng
recording of mning clains wth BLMwere anbi guous regardi ng where
recordation filings were to be nade. The Board also ruled that BLMs
January 28, 1991, letter constituted an "official decision”™ wthin the
neani ng of Martin Faley, supra, and that Leitnmotif had relied onit toits
detrinent.

In this case, BLMtook the initiative of notifying Sutlovich that
certain information was needed to conplete his filing for a snall mner
exenption. It inforned himthat it needed to knowthe identity of the
approved notice or plan of operations under whi ch operations on the claim
were being conducted. Wiile BLMknew that a separate certification was
also required for the 1993 assessnent year and that Sutl ovich had not
provided a separate certification, it did not notify him by checking that
itemon the formletter, to do so.

After Sutlovich received BLMs letter on August 21, 1993, he woul d
have had tine to nake the necessary filing. Sutlovich's allegation that
there was confusion regarding the necessity for filing two forns in 1993
is bolstered by the fact that BLMs formletter coul d reasonably be
interpreted as indicating that no further certification was required.

In Mrtin Fal ey, supra the Board stat ed:

V¢ have expressly held that, as a precondition for invoking

est oppel , "the erroneous advi ce upon which reliance is predicated
must be 'in the formof a crucial msstatenent in an official
decision.'” Gyprus Wstern Goal ., [103 I BLA 278 (1988)] at
284, quoting Lhited Sates v. Mrris, 19 IBLA 350, 377, 82 1.D
146, 159 (1975), and cases cited therein.

In Leitnotif Mning G., supra, this Board ruled that a letter from
BLMto Leitnotif failing to explain that the Nevada State Gfice was not
t he pr oper place for filing a notice of |ocation constituted an "official
deci si on. Smllarly, inthis case, we find that BLMs formletter
constitutes an "official decision” which msled or conceal ed naterial facts
fromSutlovich. Having taken the action of advising Sutlovich howto
perfect his filing, it was incunbent upon BLMto disclose all itens
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required to be corrected. By failing to do so, BLMconceal ed a nateri al
fact fromSutlovich and induced himnot to file a certification of
exenption for the 1993 assessnent year.

This is not a situation where estoppel will result in Sutlovich bei ng
granted a right not authorized by law Rather, this is a case in which
Sutlovich could clearly have tinely filed the required docunent, but for
BLMs conceal nent of a material fact. In such circunstances, estoppel is
properly invoked to prevent BLMfromdecl aring the cl ai mabandoned and voi d
for failure to file a certification of exenption for the 1993 assessnent
year.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R §8 4.1, the
determnati on appeal ed fromis reversed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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